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Dear Ms Adamson, 

Letter from the Education and Skills Committee 

Thank you for your letter of 22 May to Professor Sawers and for sharing with us 

information about the Education and Skills Committee’s scrutiny of the 

arrangements for replacing the 2020 exam diet. I am responding on behalf of 

the Equality and Human Rights Commission (the Commission). 

As you are aware, the Commission is the national equality body for Scotland, 

England and Wales and has statutory duties to independently promote equality, 

encourage good practice and enforce the Equality Act 2010. At this particularly 

challenging time, we are focusing on the equality and human rights implications 

facing our communities as we respond to the outbreak of COVID-19 and this 

includes learners and their families affected by the cancellation of the 2020 

exam diet.  
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You have explained that the Committee would welcome our perspective on the 

requirements on the SQA to satisfy the Public Sector Equality Duty, and on the 

content of Fiona Robertson’s written response to the Committee dated 21 May. 

In relation to the latter, I have provided information relevant to the Committee’s 

question about the involvement of the Commission in the development of the 

equality impact assessment of the Alternative Certification Model (ACM).  

SQA’s public sector equality duty (PSED) 

We are learning more every day about the impact of the current pandemic on 

our communities. Now, more than ever before, it is vital that public authorities 

such as the SQA meet the requirements of the PSED to their fullest ability, and 

consider the particular needs and disadvantages facing people with different 

protected characteristics when they are deciding and implementing their 

response.  

Section 149 of the Equality Act 2010 imposes a duty on public authorities and 

other bodies when exercising public functions to have due regard to the need 

to: 

a. Eliminate discrimination, harassment, victimisation and any other conduct 

that is prohibited by or under the Act 

b. Advance equality of opportunity between people who share a relevant 

protected characteristic and those who do not 

c. Foster good relations between people who share a relevant protected 

characteristic and those who do not. 
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This is known as the general duty. Many Scottish public authorities that are 

subject to the general duty are also required to comply with the specific duties. 

The purpose of the specific duties is to enable better performance of the 

general duty. These listed authorities are set out in the Schedule to the Equality 

Act 2010 (Specific Duties) (Scotland) Regulations 2012. SQA is a listed 

authority and so is covered by the specific duties.  

The specific duties require SQA, among other things, to assess the impact of 

applying a proposed new or revised policy against the needs of the general 

duty, in so far as is needed to meet the general duty.  

In our view, because of the direct impact that the ACM will have on the lives of 

individuals, SQA is required to assess the impact of the proposed ACM against 

the needs in the general duty.  

To satisfy their PSED, SQA is required to: 

 Assess the impact of the proposed ACM (of which there are four steps, or 

parts) against the need to eliminate discrimination, advance equality of 

opportunity and foster good relations,  

 In making the assessment, consider relevant evidence relating to people 

who share a relevant protected characteristic, including any evidence 

received from those groups, 

 Take into account the results of the assessment in making any revisions 

to the proposed ACM or parts of it, and 

 If it decides to apply the ACM, or parts of it, to publish the results of the 

assessment of impact within a reasonable period.  
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The specific duty to assess impact does not require SQA to follow a particular 

methodology or use a specific template. However, SQA is required to actively 

consider how each part of the proposed ACM will meet the requirements of the 

general duty. This involves having as much up to date and reliable evidence as 

is possible and reasonable in the current circumstances about the needs and 

experiences of the different groups that the proposed ACM will affect.  

The general duty requires decision-makers at SQA to have ‘due regard’ to 

equality at the point when they are making decisions about the ACM. This 

means the assessment process must happen before decisions are made.  

The specific duty requires the results of any assessment to be published within 

a reasonable period following the decision to apply the ACM, or parts of it. 

Documenting the assessment of impact is also important to demonstrate that a 

genuine assessment has been carried out and this will contribute towards 

increased transparency and accountability. Our guidance on the publication 

requirements explains that it is good practice to publish the results of any 

assessment of impact as soon as possible after the decision to implement the 

new or revised policy is taken. 

The Commission has published detailed Technical Guidance on the PSED in 

Scotland and a series of non-statutory guides for public authorities in Scotland 

that are available on our website.  

https://www.equalityhumanrights.com/en/advice-and-guidance/guidance-scottish-public-authorities
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Our regulatory approach with SQA 

The Commission understands fully the profoundly complex situation that many 

public authorities are responding to and the significant direct and indirect 

implications of their decisions on equality and human rights.  

We have a range of powers to encourage good practice and enforce the 

Equality Act 2010. Our decisions about the regulatory action we take depend on 

the circumstances and challenges facing organisations, and what action we 

think is proportionate and effective at the time.  

The Commission first contacted SQA on 9 April to explain the importance of 

meeting the requirements of the PSED when developing the proposed ACM. 

We drew their attention to our concerns that important equality considerations, 

such as the need to guard against and check for conscious and unconscious 

bias, needed to be included in the development of guidance for centres about 

the revised estimation process. We also explained that we were keen to discuss 

and agree the best and most appropriate ways that the Commission could 

support SQA.  

Since this initial contact, we have received information from SQA about how 

they are assessing the equality impact of the proposed ACM. We have 

explained clearly what SQA need to do to comply fully with their PSED 

obligations and we are providing advisory support to help them follow the 
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highest standards of practice.  

I hope this information is helpful to you and the Committee. 

Yours sincerely, 

Lynn Welsh 

Head of Scotland: Legal and Compliance 

EHRC Scotland 


